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INTERESTS OF AMICI CURIAE1 

Amici Curiae FilmOn X LLC, FilmOn.TV 
Networks, Inc., FilmOn.TV, Inc., and FilmOn.com 
Inc. (collectively, "FilmOn") provide a service 
individual consumers may use to record and view 
free over-the-air broadcast television programming 
on the Internet and on their mobile devices. FilmOn 
has invested millions in research and development 
costs to create its service and vigorously defends the 
rights of its users to access free broadcast content 
using current technologies. 

FilmOn and its current and future users have 
a direct and substantial interest in the outcome of 
this action. As with respondent Aereo, Inc. ("Aereo"), 
the FilmOn entities have been sued by the major 
broadcast networks in jurisdictions across the 
country, in a legal war of attrition. In those 
actions, the Networks2 argue that the cloud-based 

1 The parties have consented to the filing of this 
brief. Letters from the parties consenting to the 
filing have been filed with the Clerk of the Court. No 
counsel for a party authored this brief in whole or in 
part, and no counsel for a party (and no party) made 
a monetary contribution intended to fund the 
preparation or submission of this brief. No person 
other than Amici or their counsel made a monetary 
contribution to the preparation or submission of this 
brief. 
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services FilmOn and Aereo offer violate their 
exclusive right to publicly perform copyrighted 
works. 

After initially suing Aereo in the Southern 
District of New York, the Networks filed similar 
copyright actions against FilmOn in the Central 
District of California and the District Court of the 
District of Columbia. See Fox Television Stations, 
Inc. v. BarryDriller Content Sys., PLG, 915 F. Supp. 
2d 1138 (C.D. Cal. 2012), appeal docketed sub nom., 
Fox Television Stations, Inc. v. Film On X, LLG, No. 
13-55136 (9th Cir., argued Aug. 27, 2013); 
NBCUniversal Media, LLC v. Film On X, LLG, No. 
2:12-cv-06590 (C.D. Cal., Aug. 13, 2012), appeal 
docketed sub nom., NBCUniversal Media, LLC v. 
FilmOn X, LLG, No. 13-55157 (9th Cir., argued Aug. 
27, 2013); Fox Television Stations, Inc. v. FilmOn X, 
LLG, No. 13-758 RMC, 2013 WL 4763414 (D.D.C., 
Sept. 5, 2013), appeal docketed, No. 13-7145 (D.C. 

2 "Networks" refers to Petitioners American 
Broadcasting Companies, Inc.; Disney Enterprises, 
Inc.; CBS Broadcasting Inc.; CBS Studios Inc.; 
NBCUniversal Media, LLC; NBC Studios, LLC; 
Universal Network Television, LLC; Telemundo 
Network Group LLC; WNJU-TV Broadcasting LLC; 
WNET; Thirteen Productions, LLC; Fox Television 
Stations, Inc.; Twentieth Century Fox Film 
Corporation; WPIX, LLC: Univision Television 
Group, Inc.; The Univision Network Limited 
Partnership; and Public Broadcasting Service. 
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Cir., Sept. 17, 2013).3 

The Networks moved to preliminarily enjoin 
FilmOn from offering its users access to broadcast 
content over its websites, portable devices and 
mobile applications. The Central District of 
California and the District Court for the District of 
Columbia ruled in favor of the Networks and granted 
preliminary injunctions against FilmOn. 
Acknowledging that courts in other circuits might 
not issue a preliminary injunction (such as the 
Second Circuit), the California court limited the 
scope of its injunctions to the Ninth Circuit. Fox v. 
BarryDriller, 915 F. Supp. 2d at 1148. Several 
months later, in September 2013, the District Court 
for the District of Columbia enjoined FilmOn from 
offering its service anywhere in the United States, 
with the exception of the Second Circuit. Fox 
Television Stations, Inc. v. Film On X, LLG, No. 13-
758 RMC, 2013 WL 4763414. As a result of those 
rulings, FilmOn users are unable to access the 
Networks' broadcast television programming outside 
the Second Circuit. 

3 In addition to the copyright actions filed by the 
Networks in California and the District of Columbia, 
FilmOn filed its own declaratory relief action against 
a television network in the Northern District of 
Illinois. See FilmOn X, LLC v. Window to the World 
Commc'ns, Inc., No. 13-cv-08451 (N.D. Ill., Nov. 22, 
2013). On March 18, 2014, that action was stayed 
pending the outcome of this action. 
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FilmOn timely appealed the preliminary 
injunction orders issued by the California and D.C. 
district courts. Fox Television Stations, Inc. v. 
FilmOn X, LLG, No. 13-55136 (9th Cir., argued Aug. 
27, 2013); NBCUniversal Media, LLC v. Film On X, 
LLG, No. 13-55157 (9th Cir., argued Aug. 27, 2013); 
Fox Television Stations, Inc. v. FilmOn X, LLG, No. 
13-7145 (D.C. Cir., Sept. 17, 2013). As a result, the 
injunctions issued against FilmOn remain in place 
until sometime after this Court issues its decision in 
this action. 

This action against Aereo and the actions 
against FilmOn involve common questions of law 
and fact. This Court's decision will influence, if not 
determine, the outcome of FilmOn's pending appeals. 

SUMMARY OF ARGUMENT 

This Court should affirm the Second Circuit's 
decision to protect the individual's right to privately 
perform audio/visual works. The technology at issue 
in this case enables users to remotely access the 
public airwaves so that they may watch and record 
broadcast content for their own private enjoyment. 
Like Aereo, FilmOn offers a cloud-based service that 
allows the public to tune into freely-available public 
airwaves. Using remote antennas and DVRs stored 
at FilmOn's facilities, individual users choose to 
record their own unique copies of their favorite 
programs, which they can privately perform, just as 
they would otherwise do with a traditional DVR. 
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In the past, this Court and lower courts have 
jealously guarded the right of private performance, 
finding such technological developments as the VCR 
and DVR did not publicly perform copyrighted works. 
Those rulings sound in the plain language of the 
Copyright Act and its legislative history. 

Based on that same statutory canon, the 
Second Circuit properly concluded that the Transmit 
Clause in the Copyright Act does not prohibit 
individuals from using cloud-based services to access 
and make their own private recordings of content 
aired on the public airwaves. Employing Aereo's 
technology, a unique copy of a program is created at 
the direction of a subscriber and transmitted only to 
that subscriber. The subscriber's subsequent 
performance of that program is a private 
performance, because, as the Second Circuit found, 
the audience capable of receiving that performance is 
limited to the individual user. 

In similar cases involving FilmOn, district 
courts in California and the District of Columbia 
misinterpreted the Transmit Clause. Those courts 
erred, ignoring the individual user's role in creating 
and viewing their own recordings; instead, those 
courts improperly aggregated numerous private 
transmissions made by a host of different users to 
find a public performance by FilmOn. 

If this Court treats Aereo's service as a public 
performance, the legality of any cloud-based service 
that provides a platform for accessing and storing 



6 

copyrighted content would be called into doubt. 
Cloud-based services are a relatively new and 
growing part of this country's economy. They are an 
excellent way for individuals to obtain content for a 
low marginal cost. So long as individuals have the 
right to obtain the subject content - as they do with 
regard to the television content at issue here - there 
is no valid reason to deny those individuals access to 
that content through cloud-based technologies. 

Contrary to the Networks' contention, Aereo 
and FilmOn are not stealing copyrighted content, but 
merely providing a convenient method to access 
content freely available on the public airwaves. 

This Court should uphold the individual's 
right of private performance and affirm the decision 
below. Alternatively, if this Court rules that Aereo 
engages in public performance, the Court should also 
find that services like FilmOn and Aereo are entitled 
to a compulsory license as cable providers. Although 
they do not engage in public performances, FilmOn 
(and likely Aereo) otherwise satisfy the definitional 
elements of a "cable system." Aereo, for example, 
has physical facilities located in various television 
markets around the country. Assuming the Court 
finds that Aereo engages in public performance, it 
should also find that Aereo makes secondary 
transmissions of the Networks' signals or programs 
by "wires, cables, microwave, or other 
communications channels to subscribing members of 
the public who pay for such service." These findings 
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would qualify Aereo and FilmOn for compulsory 
licenses under section 111 of the Copyright Act. 

Congress enacted the compulsory license 
regime as part of the 1976 Copyright Act, in part, to 
facilitate the transmission of broadcast signals to 
people in remote areas, who may not otherwise have 
access to such signals. Although cable companies 
may have addressed the needs of such remotely 
located people, today a new segment of the 
population requires technological assistance to 
access television broadcast signals. These 
individuals are not remotely located, but they are no 
less remote with respect to receiving a clear digital 
signal over the airwaves, because they live in one of 
America's many high-rise "concrete jungles." In 
many such areas, an Internet connection provides an 
individual's only option to access broadcast 
programming and other freely available content. 
This Court should permit companies like Aereo and 
FilmOn to provide that access. 

FILMON FACTUAL BACKGROUND 

FilmOn is a group of companies founded by 
Alkiviades David in 2006. FilmOn allows users to 
access a wide variety of original, licensed, and free 
over-the-air broadcast content over the Internet and 
through mobile apps. 

FilmOn holds copyrights in an extensive 
library of original programming, including "Live 
From the Center of the Universe," "FilmOn Reality' 
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and "FilmOn Red Carpet." In addition, FilmOn 
licenses content from other copyright holders, such 
as the Premiership and the Football Association. 
FilmOn also allows its users to access free over-the
air broadcast content. FilmOn's basic service is free 
to users. 

The FilmOn technology at issue in this case, 
which is like Aereo's, merely enhances how 
individuals may watch free over-the-air broadcast 
content, which broadcast networks are required by 
law to provide for free in exchange for their exclusive 
use of the public airwaves. Starting in 2006, 
FilmOn.TV Networks, Inc. began developing and 
testing a remote DVR technology. FilmOn 
redesigned the technology in 2009, about a year after 
publication of Cablevision in the Second Circuit. 
Over the past several years, FilmOn has invested 
over ten million dollars in its remote antenna/DVR 
technology . 

As with Aereo, FilmOn's free over-the-air 
service is based on cloud computing technologies. 
Within each broadcast area, FilmOn has a facility 
where it houses thousands of unique miniature 
antennas. Each mini-antenna is capable of picking 
up local over-the-air broadcast content. FilmOn 
provides its users with a hard drive database (the 
functional equivalent of a DVR) on which users may 
save unique copies of television content. 

Functionally, the FilmOn system operates 
similarly to a television with a digital antenna and a 
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DVR located in the home. From the consumer's 
perspective, the only difference is that the antenna 
and DVR are not stored in the home, but instead are 
hosted remotely, in the "cloud." As a result, 
consumers may obtain convenient and inexpensive 
access to free over-the-air broadcast without the 
hassle of purchasing and maintaining an antenna, a 
DVR and other hardware in the home. 

Just like a consumer who tunes a home-based 
antenna and sets a DVR to record a specific program, 
FilmOn users must exercise their volition to tune 
into, record and then view, a program transmitted 
over the public airwaves. After a user logs on to 
FilmOn's website and selects content to view or 
record, a request is sent to FilmOn's antenna server 
to assign an individual mini-antenna to that user. 
Once the mini-antenna is assigned to the user, and 
only then, the antenna may be tuned to the 
requested free over-the-air content. The commercial 
programming being broadcast over the local signal is 
not interrupted in any way. 

Unlike the standard cable provider, consumers 
use FilmOn's service to create a personal recording of 
a particular broadcast program. At the individual 
user's request, a unique copy of the programming 
selected by the user is saved for future viewing on a 
hard drive assigned to that user. Each user has a 
unique directory not shared with any other user, to 
ensure each copy of a program is unique. No 
program copy viewed by a FilmOn user is shared 
with any other user, and FilmOn never selects what 
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a user watches and/or records. 

After FilmOn launched its service in several 
markets across the country, the Networks filed 
lawsuits against FilmOn in federal court in the 
District of Columbia and California. The district 
courts in those jurisdictions found that FilmOn likely 
engages in public performance and preliminarily 
enjoined FilmOn from providing its users with access 
to certain Network content outside of the Second 
Circuit. FilmOn has appealed those decisions, and 
those appeals are currently held in abeyance, 
pending the issuance of this Court's opinion. 

ARGUMENT 

I. Aereo and FilmOn Further An Important 
Governmental Interest By Providing Access To 
Free Over-The-Air Broadcasting. 

Congress and the courts have always 
protected the right of the American public to access 
and privately perform free over-the-air television 
programming.4 By definition, that programming is 
free to the public. Although the Networks would 

4 It is undisputed in this case that individuals have 
the right to privately view free-to-air television 
programming without any additional license. For 
that reason, comparisons of Aereo and FilmOn to the 
likes of Napster and Grokster are totally irrelevant. 
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strike "free" from free over-the-air, they cannot. In 
exchange for access to the public radio spectrum, a 
resource worth billions of dollars,5 the Networks 
must broadcast freely to the public. Red Lion Broad. 
Co. v. FCC, 395 U.S. 367, 390 (1969); see also Third 
Annual Report of the Federal Radio Commission 34 
(1929), available at http://transition.fcc.gov/fcc-

5 Economist Thomas Hazlett has explained that 
"Today, the social opportunity cost of using the TV 
Band for television broadcasting - 294 MHz of 
spectrum with excellent propagation characteristics 
for mobile voice and data networks, including 4G 
technologies - is conservatively estimated to 
exceed $1 trillion (in present value)." Comment of 
Thomas Hazlett, in " A National Broadband Plan 
for Our Future," GN Dckt. No. 09-51, Federal 
Communications Commission (filed Dec. 18.2009), 
available at http://mason.gmu.edu/~thazlett 
/pubs/NBP _PublicNotice26_DTVBand.pdf. More 
conservatively, CTIA, The Wireless Association 
and the Consumer Electronics Association, have 
concluded that the FCC's broadcast incentive 
auctions, where only a few broadcasters would 
give up their licenses to more productive uses, 
could produce more than $33 billion in revenue for 
the U_S. Treasury. See "CTIA and CEA Study 
Finds Broadcast Incentive Auction Will Net U_S. 
Treasury More Than $33 Billion," Feb. 15,2011, 
http://www .ce.org/N ews/N ews -Releases/Press
Releases/2011-Press-Releases/20110215-CTIA-AND
CEA-STUDY-FINDS-BROADCAST-
IN CENT .aspx?feed= Policy-Press -Releases. 
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bin/assemble?docno=291101. A license to use the 
valuable resource of the public airwaves carries with 
it the obligation to operate in the public interest, 
convenience, and necessity. Pub. L. No. 69-169, 44 
Stat. 1162 (1927); see also 47 U.S.C. § 303 (directing 
the Federal Radio Commission to grant licenses to 
the public airwaves in the "public convenience, 
interest, or necessity."). Under the Communications 
Act of 1934, the Networks are granted licenses to 
operate only if the "public convenience, interest, or 
necessity will be served thereby." 47 U.S.C. § 307(a). 
If a broadcaster fails to meet its public obligations, 
the Federal Communications Commission can 
decline to renew its license. 47 U.S.C. § 309(k). 

Historically, consumers who wanted to watch 
free over-the-air broadcast content had to capture 
the radio frequency with traditional antennas, such 
as "rabbit ears." With the rise of cable television, 
however, consumers increasingly abandoned physical 
antennas in favor of more reliable and more costly 
cable or satellite service. In recent years, "[o]ver-the
air broadcasting accounts, on average, for less than 
10% of television viewers and has been slowly 
declining for several years." J. Armand Musey, How 
the Traditional Property Rights Model Informs the 
Television Broadcasting Spectrum Ra tionaliza tion 
Challenge, 34 HASTINGS COMM. & ENT L.J. 145,153 
(2012). Due to the increased costs associated with 
cable or satellite television, many Americans are left 
with limited access to free over-the-air content on the 
public airwaves. FilmOn, Aereo and other cloud
based services offer the American public more 
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convenient access to that free programming. This 
Court has repeatedly recognized that "preserving the 
benefits of free, over-the-air local broadcast 
television" is an important government interest. 
Turner Broadcasting System, Inc. v. FCC, 520 U.S. 
180, 189 (1997); see also Columbia Broadcasting 
System, Inc. v. Democratic National Committee, 412 
U.S. 94, 102 (1973) (holding that increasing access to 
television programming is an interest that "is 
consistent with the First Amendment policy of 
providing the fullest possible access to information 
through the public airwaves"). 

If the Networks succeed in outlawing cloud
based services, through which the public may view 
content broadcast over the public airwaves, access to 
that content will continue its decline. 

II. The Networks Must Not Be Permitted To 
Trample An Individual's Right To Privately 
Perform Copyrighted Programming. 

In spite of their duty to provide programming 
aired on the public airwaves for free, the Networks 
have consistently fought technological change 
rendering broadcast content more accessible to 
private individuals. The judiciary, however, has 
wisely allowed those technologies to flourish and has 
acted to promote "broad public availability of 
literature, music, and the other arts." See Sony 
Corp. of America v. Universal City Studios, Inc., 464 
U.S. 417, 432 (1984). 
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This Court and lower courts have repeatedly 
upheld the fair use rights of individuals to use 
equipment supplied by commercial companies to 
make their own private copies of broadcast 
programming. Most notably, when Sony first 
developed the Betamax VCR, enabling consumers to 
record and time shift television programming, 
owners of television and film copyright sued. See 
Sony, 464 U.s. at 419-420. This Court wisely 
rejected the networks' infringement argument, 
finding that a consumer's recording and playback of 
television programs for purposes of time shifting is 
"fair use" and not copyright infringement. Id. at 455-
56. The majority concluded: 

One may search the Copyright Act in 
vain for any sign that the elected 
representatives of the millions of people 
who watch television every day have 
made it unlawful to copy a program for 
later viewing at home, or have enacted 
a flat prohibition against the sale of 
machines that make such copying 
possible. 

Id. at 456. Under Sony, the manufacturers of home 
video recording devices, such as Betamax or other 
VCRs, cannot be held liable for infringement merely 
for supplying equipment that is used by individuals 
to record programming. Id. at 455-56. 

In spite of the Networks' dire predictions 
about the disastrous effects of the VCR on copyright, 
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the VCR spawned a totally new market for "home 
video"-the sale and rental of prerecorded 
videocassettes. Joni Lupovitz, Beyond Betamax and 
Broadcast: Home Recording from Pay Television and 
the Fair Use Doctrine, 2 FORDHAM ENT. MEDIA & 
INTELL. PROP. L.F. 69, 94 (1992). In 2003, revenue 
from video and DVD sales made up 46% of the 
revenue of major Hollywood production, compared to 
only 18% earned in the movie theaters and 36% 
earned with TV licenses. M. Bjorn von Rimscha, 
How the DVR is Changing the TV Industry - A 
Supply-Side Perspective, 8 THE INTERNATIONAL 
JOURNAL ON MEDIA MANAGEMENT, 116, 121, (2005) 
(citing E.J. Epstein, THE BIG PICTURE: THE NEW LOGIC 
OF MONEY AND POWER IN HOLLYWOOD (New York: 
Random House, 2005». 

When DVR technology arrived, the Networks 
again filed lawsuits to prevent consumers from using 
new DVR technology. See, e.g., Paramount Pictures 
Corp. v. ReplayTV, 298 F. Supp. 2d 921 (C.D. Cal. 
2004) (copyright case involving a DVR technology 
with a commercial-skipping feature); Cartoon 
Network LP, LLLP v. CSC Holdings, Inc., 536 F.3d 
121, 134-35, 139 (2d Cir. 2008) ("CablevisioIi'). 

Circuit and district courts again wisely 
rejected legal efforts to stifle innovation. In 
Cablevision, the Second Circuit applied the text of 
the Transmit Clause to a remote storage DVR ("RS
DVR") system. In that case, the RS-DVR system 
allowed customers who did not have a DVR in their 
homes to record and store cable programming on 
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central hard drives housed and maintained by 
Cablevision. Cable vision, 536 F.3d at 125. 

The Second Circuit explicitly rejected the 
district court's conclusion that the RS-DVR 
technology violated the Transmit Clause's right of 
public performance, finding that system "only makes 
transmissions to one subscriber using a copy made 
by that subscriber" and therefore "the universe of 
people capable of receiving an RS-DVR transmission 
is the single subscriber whose self-made copy is used 
to create that transmission." Id. at 137. Because 
each RS-DVR transmission was "made to a single 
subscriber using a single unique copy," the 
transmission was private, not public. Id. at 139. 

Another DVR technology was at issue in Fox 
Broadcasting Co. Inc. v. Dish Network, L. C. c., 905 F. 
Supp. 2d 1088 (C.D. Cal. 2012). There, the Networks 
sought to enjoin the sale of a programmable 
multichannel DVR with time-shifting (and 
commercial skipping) capabilities, as well as a "sling 
adapter," allowing subscribers to view content on 
their computers and mobile devices via the Internet. 
Id. at 1092-1094. The district court denied the 
Networks' preliminary injunction motion, finding 
that "Fox has not established that Dish engages in 
any distribution because the ... copies are made by 
users ... and do not change hands." Id. at 1102. 
The court also relied on CoStar Group v. LoopNet, 
Inc. in its determination that the plaintiffs had failed 
to meet their burden of a likelihood of success, 
reasoning "that the automatic copying, storage, and 
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transmission of copyrighted materials, when 
instigated by others does not constitute direct 
infringement." Id. at 1102 (quoting CoStar Group v. 
LoopNet, Inc., 373 F.3d 544, 555 (4th Cir. 2004». 

The Ninth Circuit affirmed, reasoning that the 
defendant's DVR technology '''merely enables a 
viewer to see'" broadcast content that the viewer was 
"'invited to witness in its entirety free of charge'Ll" 
Fox Broadcasting Co., Inc. v. Dish Network LLG, 723 
F.3d 1067, 1075 (2013) (quoting Sony, 464 U.S. at 
449-50). In rejecting the Networks' argument for 
direct infringement, the Ninth Circuit found that the 
defendant had not exercised the volition required to 
make copies of any programming: 

Fox argues that because Dish 
participates in the operation of 
PrimeTime Anytime on a daily basis, 
Dish made the copies, either alone or 
concurrently with its users. However, 
operating a system used to make copies 
at the user's command does not mean 
that the system operator, rather than 
the user, caused copies to be made. 
Here, Dish's program creates the copy 
only in response to the user's command. 
Therefore, the district court did not err 
in concluding that the user, not Dish, 
makes the copy. 

Id. at 1074. 
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As with the VCR, DVR and other technologies, 
Aereo and FilmOn's technology provides individual 
users with the power to control their viewing 
experiences. Indeed, that technology performs the 
same function as the Betamax in Sony: it allows the 
consumer to record and playback broadcast 
programming through the convenient medium of the 
Internet.6 With respect to copyright, there is no 
relevant difference between the technology offered by 
Aereo and FilmOn and that of a traditional television 
with an antenna and VCR, which Sony deemed a 
non-infringing fair use. Cable vision, 536 F.3d at 
132-33. 

III. The Second Circuit Correctly Recognized That 
Aereo Merely Enables Private Performance. 

In this case, the Networks seek to prevent 
individuals from using the Internet to make personal 
copies of broadcast content for their private 
enjoyment. 

6 The Networks and their Amici spend considerable 
time characterizing Aereo and FilmOn's technology 
as a "Rube Goldberg-like contrivance," designed 
solely to escape liability under the Copyright Act. In 
fact, the technology designed by Aereo and FilmOn 
was designed specifically to comply with the law. 
Moreover, it cannot be argued that hosting miniature 
antennas and DVRs, which are accessed by computer 
or mobile device, is less efficient than placing an 
antenna and DVR next to each user's computer(s) 
and mobile device(s). 
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The Second Circuit wisely acted to protect the 
right of private performance over the Internet. The 
court found the length of the "cord" the only 
difference between an individual viewing a 
performance using Aereo's technology and using a 
roof-top antenna and DVR. See WNET, Thirteen v. 
Aereo, Inc., 712 F.3d 676, 693 (2d Cir. 2013). 

The user (not Aereo) controls the antennas 
located at Aereo's facilities, directs Aereo's system to 
make unique copies of programming which are 
stored in a directory specific to that individual, and 
"chooses when and how that copy will be played 
back." See id. at 692-93. Thus, the Second Circuit 
correctly concluded that there is "no reason why the 
result should be any different when that rooftop 
antenna is rented from Aereo and its signals 
transmitted over the internet: it remains the case 
that only one person can receive that antenna's 
transmissions." Id. at 693. That ruling is also 
consistent with recent Ninth Circuit jurisprudence 
enunciated in Dish Network LLG, 723 F.3d 1067. 

A. The Statutory Language And 
Legislative History Supports The 
Second Circuit's Decision. 

Statutory language and legislative history 
confirm that individuals may use Aereo and 
FilmOn's services to privately perform copyrighted 
works. In crafting the Transmit Clause in the 1976 
Copyright Act, Congress granted copyright holders 
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an exclusive right to p ublic1y perform their 
copyrighted works but preserved the rights of 
individuals to privately perform those same works. 
17 U.S.C. § 106(4). The definitional section states: 

To perform or display a work 'publicly' 
means ... to transmit or otherwise 
communicate a performance or display 
of the work ... to the public, by means 
of any device or process, whether the 
members of the public capable of 
receiving the performance or display 
receive it in the same place or in 
separate places and at the same time or 
different times. 

Id. § 101 (emphasis added). Only public performance 
transmissions generate liability for infringement. 
An individual is not liable for watching a previously 
recorded network broadcast program in his or her 
own home, office or elsewhere (for instance, via 
Slingbox). Conversely, one would be liable for an 
unauthorized public showing of that same recorded 
broadcast. 

In determining whether a performance is 
public or private in nature, the Transmit Clause 
focuses on the act of transmission and the potential 
recipients of that transmission. The Transmit 
Clause provides that a work is performed publicly 
when that work is "transmit[ted] or otherwise 
communicate[d] ... to the public. See 17 U.S.C. § 
101 (emphasis added). The critical inquiry is 
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whether the "performance or display of the work" is 
"to the public." See 17 U.S.C. § 101. 

The legislative history confirms that 
Congressional intent. The House Report for the 1976 
Act repeatedly focuses on the potential recipients of a 
particular transmission: 

Under the bill, as under the present 
law, a performance made available by 
transmission to the public at large is 
'public' even though the recipients are 
not gathered in a single place, and even 
if there is no proof that any of the 
potential recipients was operating his 
receiving apparatus at the time of the 
transmission. The same principles 
apply whenever the potential recipients 
of the transmission represent a limited 
segment of the public, such as the 
occupants of hotel rooms or the 
subscribers of a cable television service. 

H.R. Rep. No. 94-1476, 58, 1976 U.S.C.C.A.N. 5659, 
5678 (emphasis added). 

The House Report provides several empirical 
examples that demonstrate Congress understood 
that a transmission of a performance is itself a 
performance. It states: 

a single [singer-sid is performing 
w hen he or she sings a song; a 
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broadcasting network is performing 
when it transmits his or her 
performance (whether simultaneously 
or from records); a local broadcaster is 
performing when it transmits the 
network broadcast; a cable television 
system is performing when it 
retransmits the broadcast to its 
subscribers; and any individual is 
performing whenever he or she plays a 
phonorecord embodying the 
performance or communicates the 
performance by turning on a receiving 
set. 

Id. at 5676-77. Thus, the Cablevision court was 
undoubtedly correct when it held that "transmission 
of a performance is itself a performance." 536 F.3d 
at 134; see also Brief of The United States as Amicus 
Curiae Supporting Petitioners, American 
Broadcasting Companies, Inc. v. Aereo, Inc., U.S. 
(2013) (No. 13-461) at *26 (acknowledging that "the 
Transmit Clause does make clear that the 
'transmission of a performance is itself a 
performance"') . 

In light of the plain language of the statute 
and its legislative history, the Second Circuit 
correctly held that "the transmit clause directs us to 
identify the potential audience of a given 
transmission, i.e., the persons 'capable of receiving' 
it, to determine whether that transmission is made 
'to the public.'" Cable vision, 536 F.3d at 139. In 
considering Aereo's cloud-based service, the court 
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stated that "because the RS-DVR system, as 
designed, only makes transmissions to one 
subscriber using a copy made by that subscriber, we 
believe that the universe of people capable of 
receiving an RS-DVR transmission is the single 
subscriber whose self-made copy is used to create 
that transmission." Id. at 137. Because each RS
DVR transmission was "made to a single subscriber 
using a single unique copy," the transmission was 
private, not public. Id. at 139. 

The Networks argue that this Court should 
focus on the potential audience of the underlying 
performance or work being transmitted, rather than 
on the potential audience of the particular 
transmission. But if the Transmit Clause were 
interpreted in this manner, "any transmission of the 
content of a copyrighted work would constitute a 
public performance" because the "potential audience 
for every copyrighted audiovisual work is the general 
public." Id. at 135-36 (emphasis in original). That 
interpretation would eliminate the right of private 
performance. The Networks' argument ignores the 
statutory focus on the act of transmitting a 
performance of the work and essentially strikes the 
words "to the public" from the statute. See 17 U.S.C. 
§ 101. 

Moreover, the Second Circuit's interpretation 
of the Transmit Clause does not ignore the "any 
device or process" or time-shifting language in the 
Transmit Clause. The Transmit Clause does not 
reach all devices or processes that engage in time-
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shifting, such as VCRs and DVRs. Before liability 
may be imposed for copyright infringement, a 
transmission of a performance to the public must 
occur. Where, as here, the individual user makes a 
copy of a broadcast program and transmits that 
program to himself or herself, there is no public 
performance regardless of the fact that a device or 
process may have been used. 

Because the users of services like Aereo and 
FilmOn create their own unique copies of an 
underlying work, which only those users may view, 
the Second Circuit correctly found that Aereo's 
service does not violate the Copyright Act. 

B. The Central District of California and 
the District of Columbia Misinterpreted 
The Transmit Clause. 

Although the Second Circuit correctly 
interpreted the Transmit Clause,7 district courts 

7 Notably, the Second Circuit is not alone in its 
interpretation of the Transmit Clause. In October 
2013, the District of Massachusetts issued a well
reasoned opinion in which it surveyed the then
existing case law across the federal circuits on this 
issue. Hearst Stations Inc. v. Aereo, Inc., CIV.A. 13-
11649-NMG, 2013 WL 5604284 (D. Mass., Oct. 8, 
2013). It independently decided that the Second 
Circuit's reasoning in Cablevision was most 
persuasive and found that Aereo was "transmitting 
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outside the Second Circuit have disagreed. In two 
similar copyright actions filed against FilmOn in 
California and the District of Columbia, the district 
courts adopted the Networks' interpretation of the 
Transmit Clause and preliminarily enjoined 
FilmOn's service in most of the country. 

In those cases, rather than focusing on 
whether a particular transmission of a performance 
was made to the public as required by the Transmit 
Clause, the courts found copyright infringement 
based on the aggregation of separate performances of 
the same underlying work. For example, the 
California district court reasoned that "the concern is 
with the performance of the copyrighted work, 
irrespective of which copy of the work the 
transmission is made from." Fox v. BarryDriller, 915 
F. Supp. 2d at 1144. It thus found that FilmOn 
engages in public performances because it transmits 
the same underlying work (e.g., an episode of "Glee") 
to its subscribers. Id. 

Likewise, the court in the District of Columbia 
focused on whether FilmOn transmits the same 
underlying work to its subscribers. There, the court 
defined the relevant "performance" as the "original 
over-the-air broadcast of a work copyrighted by one 
of the Plaintiffs[J" Fox Television Stations, Inc. v. 
FilmOn X, LLG, no. 13-758 RMC, 2013 WL 4763414, 
at *13. It further reasoned that "every broadcast of a 

private rather than public performances .... " Id. at 
*6. 



26 

television program (whether cable, satellite, over
the-air, over the Internet, or otherwise) could be 
described as 'generated from the same copy'-the 
original source." fd. at *14. That interpretation does 
great harm to the right of private performance. That 
harm is not warranted. 

Moreover, the district courts in California and 
District of Columbia blurred the crucial distinction, 
founded in the text of the Copyright Act, between a 
"work" and a "performance of the work." The 
Transmit Clause clearly distinguishes a 
"performance or display of the work" from "the 
work." See 17 U.S.C. § 101 (stating that "[do 
perform or display a work 'publicly' means ... to 
transmit or otherwise communicate a performance or 
display of the work ... to the public"). Congress 
specified that "to transmit a performance of a work" 
is the performance at the heart of the Transmit 
Clause. See id. Thus, under the Transmit Clause, 
the key inquiry is not whether members of the public 
receive the same work, but whether they receive the 
same performance. Nowhere in the statute is there 
any evidence of congressional intent to aggregate 
separate private transmissions of performances of 
the same "work" into a single performance "to the 
public." 

This Court should reject the flawed statutory 
interpretation of the district courts in California and 
the District of Columbia. 
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IV. Respondents Cannot Distinguish Aereo's 
Cloud -Based Service From Other Cloud-Based 
Providers. 

The Court's decision in this case will have a 
profound effect on the burgeoning cloud computing 
industry in this country. While the Networks argue 
that this Court can rule against Aereo without 
harming the cloud computing industry as a whole, 
they do not articulate any sensible distinction 
between Aereo and other cloud-based services. 

Under the Networks' construction of the 
Transmit Clause, countless cloud technologies would 
potentially enable improper public transmissions of 
copyrighted work in the same way as Aereo. Users 
routinely store private copies of copyrighted material 
in "the cloud," a remote, generally unspecified, 
location. Cloud computing users may then transmit 
those unique copies of that material to render a 
private performance. If those transmissions were 
somehow aggregated to convert private performances 
into public performance, the cloud computing 
industry would be virtually undone. 

In an attempt to differentiate Aereo from 
other "legitimate" cloud-based services, the Networks 
argue that "[tlhere is an obvious difference between a 
service that merely stores and provides an individual 
user access to copies of copyrighted content that the 
user already has legally obtained, and a service that 
offers the copyrighted content itself to the public at 
large." Pet. Opening Brief at 46 (emphasis added). 
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Similarly, the United States argues that Aereo's 
service is unlawful because it "provides a means by 
which consumers can gain access to copyrighted 
content in the first instance[J" US Brief at 31, 33-
34. 

The fundamental error in this line of 
reasoning is that consumers are legally entitled to 
watch and record broadcast content aired on the 
public airwaves for free. Aereo's cloud-based service 
merely provides a new high -tech means of remotely 
accessing those airwaves and storing free over-the
air content for private consumption. 

As the United States acknowledges in its brief, 
this Court should "not call into question the 
legitimacy of innovative technologies that allow 
consumers to use the Internet to store, hear, and 
view their own lawfully acquired copies of 
copyrighted works." US Brief at p. 12. Yet, that is 
exactly what a ruling in favor of the Networks would 
do. If Aereo's service is shut down, the legality of 
any cloud-based service that provides a platform for 
accessing and storing copyrighted content would be 
called into doubt. For example, under the Networks' 
interpretation, Apple's iCloud service would violate 
the Transmit Clause because consumers use the 
service to purchase, store, and transmit songs to 
themselves, which, when aggregated across users, 
would arguably result in multiple performances of 
the same underlying work to the public. 
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v. Alternatively, This Court Should Rule That 
Companies Like Aereo and FilmOn Are Cable 
Providers Entitled To A Compulsory License. 

This Court should affirm the Second Circuit's 
decision and hold that Aereo does not engage in 
public performances under the Copyright Act. 
Unlike cable service providers, Aereo and FilmOn do 
not aggregate the signals of television networks and 
feed those signals into their customers' homes en 
masse. Rather, they supply remote equipment that 
individuals use to make their own copies of television 
programming from content that is freely available to 
them over the public airwaves. However, if this 
Court sides with the Networks and rules that Aereo 
engages in public performance, this Court should 
determine that services such as Aereo and FilmOn 
are entitled to a compulsory license under section 
111 of the Copyright Act. 

It is important that the 1976 Copyright Act be 
interpreted in a consistent and fair manner. In this 
action, the Networks urge a "broad and technology
neutral" interpretation of the Transmit Clause that 
disregards the "technical details" of Aereo's system, 
reasoning that Aereo's service is a "device or process" 
that, in aggregate, retransmits performances to the 
public in violation of the Transmit Clause. Brief for 
Petitioners at 6, American Broadcasting Companies, 
Inc. v. Aereo, Inc., No. 13-461, (U.S. Feb. 24, 2014). 
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However, when streaming Internet television 
services have attempted to qualify for a compulsory 
license under section 111, the Networks have argued 
that this section should be narrowly-construed, even 
though the section incorporates language that is 
similarly broad. The logic behind these two positions 
cannot be reconciled. To apply a broad 
interpretation of the transmissions in the Transmit 
Clause but a narrow interpretation of the 
transmissions in section 111 is logically inconsistent, 
inherently unfair, and extremely restrictive of the 
public's right to access free over-the-air broadcast 
content by "any device or process." 

In passing the 1976 Copyright Act, Congress 
established "a program of compulsory copyright 
licensing that permits cable systems to retransmit 
distant broadcast signals without securing 
permission from the copyright owner and, in turn, 
requires each system to pay royalty fees to a central 
royalty fund based on a percentage of its gross 
revenues." Capital Cities Cable, Inc. v. Crisp, 467 
U.S. 691, 709 (1984). This program "not only 
protects the commercial value of copyrighted works 
but also enhances the ability of cable systems to 
retransmit such programs carried on distant 
broadcast signals, thereby allowing the public to 
benefit by the wider dissemination of works carried 
on television broadcast signals." Id at 710-11. 
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Section 111(c)(1) of the Copyright Act creates a 
compulsory license for cable systems that receive free 
over-the-air broadcasts and pass them along as 
secondary transmissions. It provides that, upon 
compliance with procedural requirements and the 
payment of mandatory royalties, "secondary 
transmissions to the public by a cable system of a 
primary transmission ... shall be subject to 
compulsory licensing where the carriage of the 
signals comprising the secondary transmission is 
permissible under the rules, regulations, or 
authorizations of the Federal Communications 
Commission." 17 U.S.C. § 111(c)(1).8 

To date, this Court has not considered 
whether a service that transmits television 
programming over the Internet constitutes a cable 
system under section 111. But in interpreting 

8 FilmOn is willing and able to comply with all the 
procedural requirements of the compulsory licensing 
program, including the payment of royalties to the 
Copyright Office. See 17 U.S.C. § 111(d). Moreover, 
any secondary transmission by FilmOn would be 
permissible under FCC rules, regulations, and 
authorizations. See National Broadcasting Co., Inc. 
v. Satellite Broadcast Networks, Inc., 940 F.2d 1467, 
1471 (11th Cir. 1991) (overruled on other grounds in 
Satellite Broadcasting and Communications 
Association of America, 17 F.3d 344) (11th Cir. 
1994». 
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statutory language, this Court has consistently held 
that the plain language of a statute governs. The 
first canon of statutory interpretation is that "courts 
must give effect to the clear meaning of statutes as 
written." Est. of Cowart v. Nicklas Drilling Co., 505 
U.S. 469, 476 (1992). "[W]hen the words of a statute 
are unambiguous, then, this first canon is also the 
last: 'judicial inquiry is complete.'" Connecticut Nat1 
Bank v. Germain, 503 U.S. 249, 253-54 (1992) 
(quoting Rubin v. United States, 449 U.S. 424, 430 
(1981»; u.s. v. Ron Pair Enterprises, Inc., 489 U.S. 
235,241 (1989) ("the sole function of the courts is to 
enforce [the plain language of a statute] according to 
its terms"). 

In this case, the statutory language is plain. A 
"cable system" is broadly defined for the purpose of 
the compulsory license program as: 

[1] a facility, located in any State, 
Territory, Trust Territory, or 
Possession, that [2] in whole or in part 
receives signals transmitted or 
programs broadcast by one or more 
television broadcast stations licensed by 
the Federal Communications 
Commission, and [3] makes secondary 
transmissions of such signals or 
programs by wires, cables, microwave, 
or other communications channels to [4] 
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subscribing members of the public who 
pay for such service. 

17 U.S.C. § 111(0(3). Additionally, section 101 states 
that "to 'transmit' a performance or display is to 
communicate it by any device or process whereby 
images or sounds are received beyond the place from 
which they are sent." 17 U.S.C. § 101. Thus, the 
"any device or process" language relied upon by the 

Networks in this action is not limited to the 
Transmit Clause, but applies to the Copyright Act as 
a whole including the compulsory licensing scheme. 

If this Court adopts the Networks' contention 
that Aereo makes secondary transmissions to the 
public in violation of the Transmit Clause, then its 
own logic would require that it also find that similar 
Internet-based services may qualify as a "cable 

system." Under the Networks' own reasoning, 
FilmOn has physical facilities where it receives 
primary transmissions in the form of over-the-air 
signals transmitted by stations licensed by the FCC. 
It then makes secondary transmissions of those 
signals by wires, cables, microwaves, or other 
communications channels to subscribing members of 
the public who pay for such service (albeit at the 

direction of its subscribers in private performances). 
Thus, Internet-based services such as FilmOn would 
satisfy the definition of a cable system under the 
compulsory licensing program. 
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The only court decision to consider whether an 
Internet-based service may qualify as a "cable 
system" is factually distinguishable. WPIX, Inc. v. 
ivi, Inc., 691 F.3d 275 (2d Cir. 2012) ("ivi') involved a 
service called "ivi" that streamed copyrighted content 
over the Internet. Unlike Aereo and FilmOn, ivi did 
not use mini-antenna technology to capture 
broadcast signals at facilities located within a user's 
broadcast area. Instead, it simply streamed the 
same performances live over the Internet on a 
nationwide or worldwide basis. See id. at 277. 

The Networks argued that ivi was 
distinguishable from traditional cable providers and 
the district court found that "ivi's [technical] 
architecture bears no resemblance to the cable 
systems of the 1970s." See WPIX, Inc. v. ivi, Inc., 
765 F. Supp. 2d 594,604 (S.D.N.Y. 2011). On 
appeal, the Second Circuit affirmed the district 
court's ruling that ivi was not entitled to a 
compulsory license. ivi, 691 F.3d at 277. 

First and foremost, ivi is distinguishable from 
Aereo and FilmOn because ivi did not identify a 
facility "located in any State, Territory, Trust 
Territory, or Possession" as required by section Ill. 

Id. at 280, n. 6. In the absence of a physical facility, 
the ivi court opined that it is "unclear whether the 
Internet itself is a facility, as it is neither a physical 
nor a tangible entity; rather, it is a global network of 
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millions of interconnected computers." Id. at 280 
(internal quotations omitted). In doing so, the ivi 
court misapplied the plain language of the statute by 
confusing the "communication channel" Ue., the 
Internet) for the "facility" Ue., the physical location 
w here broadcast signals are received and 
retransmitted) . 

Unlike in ivi, the record below shows that 
Aereo does not exist only in the metaphorical cloud, 
but has physical facilities where it houses thousands 
of mini-antennas, servers, and other technology. See 
Am. Broad. Companies, Inc. v. Aereo, Inc., 874 F. 
Supp. 2d 373, 376-77 (S.D.N.Y. 2012) (finding that 
"Aereo's system allows users to access free, over-the
air broadcast television through antennas and hard 
disks located at Aereo's facilities"). Further, Aereo 

provides localized services because it has physical 
facilities within each broadcast area. Likewise, 
FilmOn's technology is localized and it does have a 
specific, local facility as its "headend" with the 
Internet serving as a channel of transmission.9 

9 After the Second Circuit issued its decision in ivi, 
FilmOn changed its system to comply with that 
decision so that it no longer streams content over the 
Internet. It consented to the entry of an injunction 
against that technology. FilmOn now uses mini
antenna technology that allows its users to control 
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Moreover, Aereo and FilmOn should not be 
required to lay new cables and wires to their users 
when existing "wires, cables, microwaves and other 
communication channels" are already accessible 
through the Internet. If the presence of physical 
cables buried in the ground or strung in the air were 
a requirement of a "cable system" under the act, 
many cable providers today would no longer qualify 
for a compulsory license. Many traditional cable 
systems such as Comcast and Time Warner now 
transmit their cable television signals over the 
Internet in exactly the same manner as Aereo and 
FilmOn. See, e.g., In the Matter of Annual 
Assessment of the Status of Competition in the Mkt. 
for the Delivery of Video Programming, 27 F.C.C. 
Rcd. 8610, 8785 (2012) (stating that "Comcast's 
Xfinity TV uses a cloud-based interface that allows 
subscribers to search content from live television, on 
demand, or on their DVRs, in addition to providing 
access to weather and traffic applications, and social 
networking features.") 

In any event, the ivi court's discussion of the 
legislative history and the Copyright Office's policy 
positions is not controlling. Nothing in the text of 
the statute suggests that Congress intended to 
impose any geographic limitations on a cable 

their own content in compliance with the right of 
private performance. 
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system's secondary transmissions.1° To the contrary, 
the compulsory licensing scheme provides payment 
terms for "distant" transmissions, thereby 
contemplating that some secondary transmissions 
will include content that was not originally local. 
See 17 U.s.C. § 111(d)(1)(C); H.R. Rep. No. 94-1476, 
90-91, 1976 U.S.C.C.A.N. 5659, 5704-05. The 
retransmission of network programming (e.g., ABC, 
NBC, CBS) to a distant location was considered 
unworthy of compensation because the copyright 
owner had already been paid by the network for 
nationwide distribution. The retransmission of non
network (localized) content to a distant location, 
however, was considered compensable because the 
copyright owner likely would not have exploited the 
work in that distant location and the cable system 
would acquire a benefit by attracting additional 
subscribers. H.R. Rep. No. 94-1476, p. 90 (1976). 
Thus, the compulsory license scheme actually 

10 If Congress intended to restrict the distance 
secondary transmissions may travel in section 
111(c)(1), it could have easily incorporated a mileage 
limitation. After all, Congress did so in other 
subsections of the same statute. In contrast to 
section 111(c)(1), section 111(c)(4) limits 
transmissions of signals originating in Canada to 
more than 150 miles from the United-States
Canadian border. See 17 U.S.C. § 111(c)(4). That 
same paragraph addresses signals originating in 
Mexico, but does not include a distance limit. See id 
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presumes there will be secondary transmissions to 
locations that are distant from the source of the 
primary transmissions.!1 

The ivi court also placed undue reliance on 
inapposite and unpersuasive statements made by the 
Copyright Office. As an initial matter, expressions of 
policy judgment made by the Copyright Office or its 
representatives about what the law should be are not 
entitled to substantial deference. See Christensen v. 
Harris County, 529 U.S. 576, 587 (2000). Moreover, 
"a reviewing court should not defer to an agency 
position which is contrary to an intent of Congress 
expressed in unambiguous terms." Est. of Cowart, 
505 U.S. at 476. 

11 The ivi court did not cite any actual legislative 
history associated with the passage of the 1976 
Copyright Act to support its claim that "Congress 
intended to support localized - rather than 
nationwide - systems that use cable or optical fibers 
to transmit signals through a 'physical, point-to
point connection between a transmission facility and 
the television sets of individual subscribers.'" ivi, 
691 F.3d at 282 (quoting Turner Broad. System, Inc. 
v. F. C. c., 512 U.S. 622, 627-28 (1994).) Further, the 
ivi court's selective quotation of Turner is 
misleading; in Turner, this court was simply 
describing traditional cable systems-it most 
certainly did not express a view on the intent of the 
legislature. See Turner, 512 U.S. at 627-28. 
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Here, there is no agency rule adopted by the 
Copyright Office that focuses fully and directly upon 
the issue of whether an Internet-based service can 
qualify as a cable system. The ivi court drew most of 
its support from an inapposite agency rule on 
satellite services and a report entitled the "Satellite 
Home Viewer Extension and Reauthorization 
Report." See ivi, 691 F.3d at 283-84. This agency 
rule concluded that "satellite carriers are not cable 
systems within the meaning of 17 U.S.C. 111 . ... " 
Cable Compulsory License; Definition of Cable 
System, 57 Fed. Reg. 3284-01, 3284 (1992). Of 
course, FilmOn is distinguishable from satellite 
service providers. Satellite service providers do not 
meet the definition of a "cable system" because they 
receive and transmit signals from satellites in orbit 
around the earth, which are not "located in any 
State, Territory, Trust Territory, or Possession" as 
required by the statute. Satellite Broadcasting and 
Communications Association of America, 17 F.3d 
344, 346 (11th Cir. 1994). In contrast to satellite 
technology, according to the Networks' logic, FilmOn 
has terrestrial facilities where it receives primary 
transmissions and makes secondary transmissions. 
Thus, the agency rule on satellite services is not 
particularly helpful here. 

Finally, to the extent they are found to have 
secondarily transmitted copyrighted material in 
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violation of the Transmit Clause, Internet-based 
services such as Aereo and FilmOn clearly fit the 
definition of a "cable system." Accordingly, this Court 
should enforce the plain terms of the statute and 
hold that such services may be entitled to a 
compulsory license. 

CONCLUSION 

For the foregoing reasons, this Court should 
affirm the decision of the Second Circuit below and 
allow individual users to access free over-the-air 
programming through cloud-based services. In the 
alternative, the Court should find that Aereo is 
entitled to participate in the Copyright Act's 
compulsory license regime as a cable provider. 
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